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IN THE NATIONAL COMPANY LAW TRIBUNAL 
NEW DELHI BENCH (COURT – II) 

 

IA-1190/2024 IN IB-313/ND/2022 

IA-332/2024 IN IB-332/ND/2022 
IA-4000/2022 IN IB-335/ND/2022 

IA-1110/2024 IN IB-336/ND/2022 
 

IN THE MATTER OF IB-313/ND/2022: 
 

Karur Vysya Bank           … Applicant/Creditor 

Versus 

Mr. Vishnoo Mittal             … Respondent/ Personal Guarantor 

 

AND IN THE MATTER OF IA-1190/2024 in IB-313/ND/2022: 
 

Shruti Gupta 

227, Sharda Niketan, 

Pitampura, Delhi-110034        … Applicant/Resolution Professional  

 

IN THE MATTER OF IB-332/ND/2022: 
 

Karur Vysya Bank           … Applicant/Creditor 

Versus 

Smt. Homi                  … Respondent/ Personal Guarantor 

 

AND IN THE MATTER OF IA-332/2024 in IB-332/ND/2022: 
 

Devinder Kumar 

109, Surya Kiran Building, 

KG Marg, New Delhi-110001        … Applicant/Resolution Professional  

 

IN THE MATTER OF IB-335/ND/2022: 
 

Karur Vysya Bank           … Applicant/Creditor 

Versus 

Smt. Pooja Malhotra             … Respondent/ Personal Guarantor 

 

AND IN THE MATTER OF IA-4000/2022 in IB-335/ND/2022: 
 

Mohit Kumar Gupta 

15, Paschim Vihar Extn. 
Main Rohtak Road, Delhi-110063      … Applicant/Resolution Professional  
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IN THE MATTER OF IB-336/ND/2022: 
 

Karur Vysya Bank           … Applicant/Creditor 

Versus 

Mr. Heavent Sudhir Malhotra    … Respondent/ Personal Guarantor 

 

AND IN THE MATTER OF IA-1110/2024 in IB-336/ND/2022: 
 

Harvinder Singh 
11 CSC DDA Market, 

A Block, Saraswati Vihar, 

New Delhi-110034         … Applicant/Resolution Professional  

 

Under Section: 99 r/w 95(1) of IBC 2016 
 

Order delivered on: 02.12.2024 

CORAM: 
 

SH. ASHOK KUMAR BHARDWAJ, HON’BLE MEMBER (J)            

SH. SUBRATA KUMAR DASH, HON’BLE MEMBER (T) 
 

PRESENT:   
 

  For the Applicant :  Adv. Vijay Kumar & Adv. Rekha Anand  

  For the PG : Adv. Abhishek Anand, Adv. Karan Kohli, Adv. Ishaan 

Dhingra 

 For the RP :  Adv. Yashu Gupta in IA-1190/2024  

   Adv. Rajiv Malik, Adv. Pratiksha Singh & Adv. Mansi 

Aggarwal for RP along with Mohit Kumar Gupta, RP in IA-

4000/2022 

   Adv. Animesh Khandelwal & Adv. Rashi Gupta in IA-

332/2024 

   Adv. Kushal Bansal & Adv. Anish Ahlawat for the RP in 

IA-1110/2024 
 

ORDER 

IA-1190/2024 IN IB-313/ND/2022, IA-332/2024 IN IB-332/ND/ 

2022, IA-4000/2022 IN IB-335/ND/2022 and IA-1110/2024 IN IB-

336/ND/2022 

All these applications arise out of the financial facility extended by the 

creditor to M/s Xalta Food and Beverages Pvt. Ltd. (Principal Borrower). 

Indubitably, the Respondents herein before us stood as Personal Guarantor 
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qua such financial facility. Thus, the same are taken up for disposal in terms 

of this common order. The facts involved in all these proceedings being 

common/similar, for convenience, the same are referred to from IB-

313/ND/2022 and IA-1190/2024. The particulars of the debt and date of 

default are given in Part-III of the petition, which reads thus: - 
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2. The copy of Deed of Guarantee has been placed on record at Annexure-

V to IB-313/ND/2022. The Deed has been executed by Mr. Vishnoo Mittal, 
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the Respondent in the company petition. It is not denied by the counsels for 

the parties that the similar deed could be executed by the Respondents in all 

the proceedings.  

3. As can be seen from clause 2 to 20.8 of the deed, the Respondents/ 

Guarantors could undertake to repay the amount of loan/financial facility. 

The clauses 2 to 5 of the deed read thus: - 
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4. On filing of the application, after issuance of notices to the 

Respondents/ Personal Guarantors, this Tribunal passed separate orders 

dated 04.08.2022 and appointed Resolution Professionals qua the 

Respondents. The RP appointed qua Respondent in (IB)-313/ND/2022 filed 

the report in terms of the provisions of Section 99 of IBC, 2016 by way of IA-
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1190/2024. As can be seen from Para 12 of the report, the RP found that the 

application is in compliance of the provisions of Section 95(4) of the Code. In 

second part of same para, the RP could indicate that no evidence as 

mentioned in Section 99(2) could be adduced to prove the repayment of debt. 

The Para 12 of the report reads thus: - 
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5. As can be seen from Para 12 of the report/application, the RP could 

recommend the admission of IB-313/ND/2022. The Para 12 of the report 

reads thus: -  

“12. In view of the above, I, Shruti Gupta, the Resolution Professional 

appointed by the Hon'ble Adjudicating Authority vide order dated 

04.08.2022 in C.P.(IB)-313(ND)/2022. hereby confirm that I have 

perused/examined the Insolvency Application filed by the Financial 

Creditor under Section 95 of the Code along with all the underlying 

documents and annexures and have formed the opinion to recommend 

the same for approval to this Hon'ble Adjudicating Authority, based on 

following grounds: -  
 

a) The Insolvency Application has been filed in the requisite form, Form 

C in terms of Rule 7 (2) of the Insolvency and Bankruptcy (Application 

to Adjudicating Authority for Insolvency Resolution Process for 

Personal Guarantors to Corporate Debtor) Rules, 2019 supported by 

requisite fee and documents.  

b) The Insolvency Application satisfies the requirements set out in 

Section 95 of the Code.  

c) The Personal Guarantor was duly served with demand notice dated 

21.06.2021 by the Financial Creditor for repayment of the debt owed 

by him to the Financial Creditor in terms of the provisions of the Code 

prior to filing the Insolvency Application but the Personal Guarantor 

failed to repay the same. Although, an amount of Rs. 5,51,20,445.25 

towards dues has been recovered by the applicant, after filling of the 

present application vide sale of property through SARFAESI.  

d) The undersigned has also sent a communication to the Personal 

Guarantor, vide e-mail dated 08.08.2022 and 15.08.2022 and via 

speed post on 10.08.2022, asking the Personal Guarantor to prove 

repayment of debt claimed as unpaid by the Financial Creditor. That 

the Personal Guarantor has not given any reply to the mail. 
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e) The Insolvency Application does not relate to "excluded debts" as 

defined under Section 79(15) of the Code.  

f) The Debtor (Personal Guarantor) is not eligible for fresh start under 

Chapter Il of the Code.  

g) That in view of material available on record. I recommend for the 

approval of the petition bearing no. CP(IB) 313 of 2022.” 

 

6. The reports on the line similar to the one filed in terms of IA-1190/2024 

could be filed in terms of IA-332/2024 in CP (IB)-332/2022, IA-4000/2022 in 

CP (IB)-335/ND/2022 and IA-1110/2024 in CP (IB)-336/ND/2022. During 

the course of hearing, counsels for the Creditor, RP and the Personal 

Guarantor agreed that the factual position involved in all these petitions/ 

applications preferred under Section 95 and 99 of IBC, 2016 is pari materia. 

Mr. Abhishek Anand, Ld. Counsel for the Personal Guarantors opposed the 

admission of the applications preferred under Section 99 of IBC, 2016, as also 

the reports filed by RP, espousing thus: - (1) The applications are barred by 

limitation; (2) the Demand Notice under Section 7 could not be served upon 

the Corporate Debtors.  

7. Regarding the issue of limitation, the Ld. Counsel for the Creditor could 

rely upon the judgment of Hon’ble Supreme Court in Suo Motu Writ Petition 

(C) No. 3 of 2020 in Re: Cognizance for Extension of Limitation and 

submitted that in terms of the view taken by Hon’ble Supreme Court in the 

said judgement, the period from 15.03.2020 till 28.02.2022 need to be 

excluded while reckoning the period of limitation for filing the petitions under 

Section 95 of IBC, 2016. Para 5(1) of the order reads thus: -  
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“5(I)  The order dated 23.03.2020 is restored and in continuation of the 

subsequent orders dated 08.03.2021, 27.04.2021 and 

23.09.2021. it is directed that the period from 15.03.2020 till 

28.02.2022 shall stand excluded for the purposes of limitation as 

may be prescribed under any general or special laws in respect 

of all judicial or quasi-judicial proceedings.” 

 

8. As can be seen from the notice issued by the Creditor, invoking bank 

guarantee, the same was issued on 13.03.2019. From the notice issued under 

Section 7 of IBC, 2016, it is clear that the default in repayment of the debt 

occurred on 30.12.2018. Calculating the period from either of the said dates, 

after excluding period from 15.03.2020 to 28.02.2022, we find that the 

applications/petitions preferred under Section 95 of IBC, 2016, in the year 

2022 are within the prescribed period of limitation. Regarding service of 

notice, we see from the order dated 04.08.2022 passed in IB-313/ND/2022 

(Karur Vysya Bank vs. Mr. Vishnoo Mittal) in Para 7 of the same, it is 

categorically recorded that the demand notice was sent to the Personal 

Guarantors by speed post dated 23.06.2021. It is also noted in said para that 

when the demand notice could not be served by speed post, the same was 

served by way of publication. Para 7 of the order reads thus: - 

“7. It is further submitted by the Applicant that it had sent a Notice 

via Speed Post dated 23.06.2021 in Form B under Rule 7(1) of 

Insolvency and Bankruptcy (Application to Adjudicating Authority for 

Insolvency Resolution Process of Personal Guarantors to Corporate 

Debtors) Rules, 2019 to the Personal Guarantor demanding payment 

of the outstanding amount of Rs.14,91,62,709.79/-. It is added that 

the Demand Notice could not be served by Speed Post and therefore, 

the Demand Notice was served through newspaper publication made 
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in the newspapers namely ‘Jansatta’ (Hindi) and ‘Financial Express’ 

(English) on 30.12.2021. 

 

9. Similar finding is there in Para 7 of the orders passed in other 

applications/petitions filed under Section 95 of IBC, 2016. 

10. Mr. Abhishek Anand, Ld. Counsel for the Personal Guarantors also 

submitted that in terms of the Rule 3(1)(g) of Insolvency and Bankruptcy 

(Application to Adjudicating Authority for Insolvency Resolution Process for 

Personal Guarantors to Corporate Debtors) Rules 2019, would mean sending 

any communication by any means including registered post, speed post, 

courier or an electronic form, which is capable of producing or generating an 

acknowledgment of receipt of such communication. According to him, when 

notice could not be served in terms of Rule 3(1)(g), the same could be served 

in terms of the proviso under clause (g) i.e. by affixing the same at the outdoor 

or some other conspicuous part of the house or building in which the 

addressee ordinarily resides, organize his business or personal working. The 

Rule 3(1)(g) reads thus:- 

“3. Definitions. ― (1) In these rules, unless the context otherwise 

requires, - 

………. 

(g) “serve” means sending any communication by any means, 

including registered post, speed post, courier or electronic form, 

which is capable of producing or generating an 

acknowledgement of receipt of such communication:  

Provided that where a document cannot be served in any of the 

modes, it shall be affixed at the outer door or some other 

conspicuous part of the house or building in which the 
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addressee ordinarily resides or carries on business or 

personally works for gain;” 

 

11. The aforementioned clause gives the definition of “serve”. It nowhere 

provides that the service of notice by publication in newspaper cannot be 

treated as proper service. Besides, in the orders passed by this Tribunal, 

appointing the Resolution Professional, a finding regarding service of notice 

could be recorded. It would not be open to her us to take a view contrary to 

the one which we could already take. Thus, we reject the plea raised on behalf 

of the Personal Guarantors that the demand notice under Rule 7(1) of the 

aforementioned rules could not be served upon the Personal Guarantors 

properly. 

12. The Ld. Counsel for the Applicant could also raise the plea that an order 

appointing RP, prior to the judgment passed by Hon’ble Supreme Court in 

Dilip B. Jiwrajka v. Union of India & Ors. [Writ Petition (Civil) No. 1281 of 

2021] cannot be relied upon by this Tribunal. In our view, in the judgment of 

Dilip B. Jiwrajka (supra), the Hon’ble Supreme Court could provide that the 

principal of natural justice would apply only at the stage of filing of the report 

by the RP in terms of the provisions of Section 99 of IBC, 2016 and not at the 

stage of appointment of RP. The relevant excerpt of the judgment by the 

Hon’ble Supreme Court reads thus: - 

“80. The legislature has evidently made provisions in Section 99, 

as we have construed earlier, to allow for the engagement of the 

debtor with the resolution professional before a report is submitted 

to the adjudicating authority. The process under Section 100 

before the adjudicating authority must be compliant with the 

principles of natural justice.” 
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[…] 

86. We summarise the conclusion of this judgment below: 

[…] 

(vii) The adjudicatory authority must observe the principles of 

natural justice when it exercises jurisdiction under Section 100 for 

the purpose of determining whether to accept or reject the 

application; 

Having perused the judgment of Hon’ble Supreme Court, we are unable to 

appreciate that in what manner, the Ld. Counsel for Personal Guarantor is 

trying to draw support from the same. 

13. From the same, as in the said judgment of the Hon’ble Supreme Court, 

has nowhere ruled that the orders passed by this Tribunal appointing the RPs 

prior to the date of the judgment would not be valid. 

14. In the wake, we have no option but to admit the captioned applications. 

The applications i.e. IA-1190/2024, IA-332/2024, IA-4000/2022 and IA-

1110/2024 preferred under Section 99 of IBC, 2016, are allowed and the 

petitions i.e. IB-313/ND/2022, IB-332/ND/2022, IB-335/ND/2022 and IB-

336/ND/2022 preferred under Section 95 are admitted. 

15. As a sequel of admission of the present application, a moratorium is 

declared to the following effect: –  

(a) any pending legal action or proceedings in respect of any debt qua the 

Respondent shall be deemed to have been stayed;  

(b) the creditors shall not initiate any legal action or legal proceedings in 

respect of any debt qua the Respondent; and  
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(c) the debtors shall not transfer, alienate, encumber or dispose of any of 

the assets or his legal right or beneficiary interest therein.  

(d) The moratorium shall cease to have effect at the end of period of 180 

days.  

16. A public notice shall be issued by the RP within seven days of passing 

of this order, inviting claim from all creditors within 21 days of such notice. 

The notice shall include details of the present order, particulars of the 

Resolution Professional with whom the claims have to be registered and the 

last date for the submission of the claims. The notice shall be – (a) published 

in English and one Vernacular Language newspaper which is in circulation in 

the State where the debtor resides; (b) affixed in the premises of this 

Adjudicating Authority; and (c) placed on the website of the Adjudicating 

Authority.  

17. We are sanguine the RP shall discharge all such duties as are 

incumbent upon him in terms of the provisions of Sections 104, 105, 106 , 

107, 108, 112 and 113 of IBC, 2016, with the due deference of the procedure 

enshrined in Regulations 5, 7, 8, 9, 11, 12, 13, 14, 15 and 17 of IBBI 

(Insolvency Resolution Process for Personal Guarantor to Corporate Debtors) 

Regulations, 2019 and also in terms of the other extent provisions of the 

aforementioned code/ regulations and/or any other provisions of law 

applicable to him, in discharge of his duties as RP. The IRP Qua all the 

Personal Guarantors would be carried separately.  



IA-1190/2024 IN IB-313/ND/2022, 
IA-332/2024 IN IB-332/ND/2022, 
IA-4000/2022 IN IB-335/ND/2022 and 
IA-1110/2024 IN IB-336/ND/2022 

Page 20 of 20 

18. A copy of this order along with the copy of the application as also the 

report of Resolution Professional shall be provided to the Creditor (Applicant), 

Personal Guarantor (Respondent) and IBBI, by the Registry/Court Master 

within 7 days from today by email.  

19. IA-1190/2024 in IB-313/ND/2022, IA-332/2024 in IB-332/ND/ 

2022, IA-4000/2022 in IB-335/ND/2022 and IA-1110/2024 in IB-

336/ND/2022 stands disposed of accordingly. To come up for 

consideration of Status Report to be filed by RP, within 8 weeks. 

 

   Sd/-            Sd/- 

(SUBRATA KUMAR DASH)                      (ASHOK KUMAR BHARDWAJ) 

      MEMBER (T)                MEMBER (J) 


